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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE(M), 

GOHPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                       S.D.J.M(M), GOHPUR 

                             GR:  17/10 

                                U/S 448/323/34 of IPC 

                 STATE OF ASSAM……………………PROSECUTION 

                               v. 

                 Sri Hari Adhikari and Anr………ACCUSED 

Ld. Advocates: For Prosecution………Smti Bornali Chetia, Ld.APP 

                   For Defence…….Sri Pranjal Pratim Bora, Ld. Advocate 

Evidence Recorded on : 15/3/12, 08/06/12, 27/09/12, 

15/09/12, 19/08/13, 06/09/13, 07/4/15 

Argument heard on: 11/6/15 

Judgment delivered on: 28/7/15 

 

                                                    J U D G M E N T 

1. The prosecution’s case is that on 7.1.10, the accused persons, 

namely, Sri Hari Adhikari and Sri Jadab Baruah, had voluntarily 

caused hurt to the informant, Sri Ganesh Bharali his wife and son, 

near Klayani temple at about 10 AM, when the informant had gone 

there to open his shop. Thereafter, the accused persons had 
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chased him down, and had assaulted him in a shop. Hence, the 

case. 

 

2.  The informant,  had lodged the FIR on 07.1.10, at Gahigaon police 

outpost. The police had registered Gohpur  P.S Case No. 04/10 u/s 

325/34 of IPC. After investigation, the police had submitted charge 

sheet u/s 448/323/34 of IPC, against the accused persons.  

3. On appearance before Court, the particulars of offences u/s 

448/323/34 of IPC were explained to the accused persons to which 

they pleaded not guilty and claimed to be tried. 

4. The prosecution had examined 9 witnesses. Thereafter, 

prosecution has closed its evidence. The accused were examined 

u/s 313 CrPC. The defence side did not adduce any evidence. 

Heard arguments. 

 

 POINTS FOR DETREMINATION: 

5. Whether the accused persons, in furtherance of their common 

intention, had voluntarily caused hurt to the informant, his wife 

and son, on 7.1.10, near Klayani temple at about 10 AM? 

6. Whether the accused persons, in furtherance of their common 

intention, had committed house trespass by entering into a shop 

and assaulted the informant there, on 7.1.10, near Klayani temple 

at about 10 AM? 

 

DISCUSSION AND DECISION BASED ON REASON: 

7. PW1, Sri Ganesh Bharali, in his examination in chief has stated that 

he recognizes the accused persons. On 07.1.10, when he was 

opening a shop near Klayani temple, the accused, Hari Adhikari 
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had beaten him with a lathi, a  bamboo stick, from behind. He 

stated that he fled from the scene. The accused, Hari had chased 

him. Thereafter, he lodged a case in police station. He also stated 

that accused Hari Adhikari had also assaulted his wife. Ext 1 is the 

FIR and Ext 1(1) is his signature. He stated that he had sustained 

injury on his head and hand.  

8.  In his cross examination, he has stated that he had lodged the 

ejahar in police station on the day of occurrence. He stated that at 

about9:30 AM, he had gone to the shop. He denied the suggestion 

that he did not state before police that the accused, Hari Adhikari 

did not assault him after chasing him. He denied that he did not 

state before the police that he had sustained injury . He denied the 

suggestion that accused Hari Adhikari did not assault him. He 

denied the suggestion that he had deposed false testimony in 

Court. He stated that at the time of the incident, Nanu Pradhan, 

Manoj Chetri, Kishan Nepali had came.  

9. PW2, Sri Nanu Pradhan, has stated , in his examination in chief, 

that he recognizes both the accused and the informant. The 

incident had occurred two years ago. He stated that on the day of 

occurrence, at about 8:30 AM, he was sitting in his shop, which is 

situated near the shop of the informant. When Ganesh Bharali( 

informant) was opening his shop, the accused, Hari Adhikari had 

assaulted the informant, with a stick. He also stated that  Hari had 

come running to his shop and tried to attack, but he had driven 

him out. Ext 2 is the seizure list and Ext 2(1) is his signature.  

10. In his cross examination, he stated that his shop comes first, 

before that of the informant and the accused. The length of the 

bamboo stick would be of 2-3 feet. He has not seen the stick, in 

the Court. He denied the suggestion, he had deposed falsely.  

11. PW-3. Sri Bijoy Bharali, in his examination in chief has stated that 

he knows both the accused and the informant. He stated that on 
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07.1.10, he and his father had gone to open their shop. Then, the 

accused, Hari Adhikari came and had assaulted his father, with a 

bamboo stick, on his head and hands, from behind. He also stated 

that they were punched by someone from behind. Thereafter, his 

father had lodged the case.  

12. In his cross examination, he has stated that he had gone to fetch 

something( not legible), when his father was being beaten. He 

denied the suggestion that he had not seen the incident. He denied 

the suggestion that he had deposed falsely.  

13. PW4, Smti Durga Bharali, in her examination in chief has stated 

that on the day of occurrence, on 07.1.10, at about 10 AM, the 

accused, Hari Adhikari, had assaulted her husband, with a bamboo 

stick . Her husband was beaten on his head and hands. Her 

husband was being punched upon all over his body. When she had 

gone to rescue her husband, the accused, Hari Adhikari had also 

punched and kicked her.  Her son was also punched  on his eyes. 

Thereafter, they had gone to the police station, and they were 

taken for medical treatment by police.  

14. In his cross examination, she has stated that at the time of the 

incident, persons, such as, Golapi Das, Bishnu Das, Nanak Pradhan, 

Durga Adhikari, Daya Adhikari etc, were there. She stated that 

Bishnu Das, had snatched away the stick from the hands of Hari. 

She stated that Jadab Baruah did not commit assault. She denied 

the suggestion that Hari Adhikari did not assault her and her 

husband. She denied the suggestion that her husband had not 

sustained any injury on his head and hands. She denied the 

suggestion that Bijoy Bharali had not sustained injury in his head. 

15. PW5, Sri Prakash Asti, in his examination in chief has stated that 

the incident had taken place on 07.1.10. He stated that Ganesh 

Bharali, had opened his shop, near Kalyani temple. At that time, 

Hari Adhikari had assaulted Ganesh Bharali, with a bamboo stick. 
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Blood came out from the hands and head of Ganesh Bharali, who 

was taken to hospital. The police had seized one lathi, and he had 

signed on the seizure list. Ext 2 is the seizure list and Ext 2(1) is his 

signature.  

16. In his cross examination, he stated that he was in his shop, at the 

time of the incident. He denied the suggestion that Hari Adhikari 

did not assault Ganesh Bharali with a stick. He stated that he has 

not seen the  bamboo lathi in the Court. 

17. PW6, Sri Manoj Chetry, in his examination in chief has stated that 

he recognizes the accused persons and the informant. He stated 

that two years ago, there was a scuffle between Hari Adhikari and 

Ganesh Bharali, near Klayani temple. He does  not know, why the 

scuffle took place. He stated that he was in his shop, at the place 

of occurrence. The incident had taken place at about 9/10 in the 

morning. Later on, police had seized one bamboo stick, and he had 

signed as seizure witness. Ext 2 is the seizure list and Ext 2(3) is 

his signature. He stated that the lathi, which he had seen in the 

Court today, is that lathi.  

18. In his cross examination, he stated that he cannot say who were 

present at the time of the incident. He was alone in his shop, at 

the time of the incident. He does not know, who had assaulted 

whom.  

19. PW7, Dr. Haren Kalita, in his examination in chief has stated that 

on 7.1.10, he had examined Sri Ganesh Bharali, aged about 43 

years, and found swelling over his left elbow joint and pain. The 

injury was simple and caused by blunt object. Ext 3 is his injury 

report and Ext 3(1) is his signature. On the very day, he had 

examined Smti Durga Bharali, and found pain on her right hand. 

The injury was simple in nature and caused by blunt weapon. Ext 4 

is his injury report and Ext 4(1) is his signature.  On that day, he 

had examined Sri Bijoy Bharali, also, and found pain on his left 
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hand wrist, which was caused by blunt weapon and was simple in 

nature. Ext 5 is his report and Ext 5(1) is his signature.  

20. In his cross examination, he has stated that he has not mentioned 

the size of the injuries and the case no, in his report. The injuries 

may take place due to fall also.  

21. PW8, Sri B. Islam Mazumdar, in his examination in chief has stated 

that he had submitted charge sheet on the basis of the preliminary 

investigation. Ext 6 is the charge sheet and Ext 6(1) is his 

signature.  

22. In his cross examination, he has stated that he did not take the 

statements of the witnesses.  

23. PW9, S.I. Sri Bhupen Talukdar, in his examination in chief has 

stated that on 7.1.10, he was working as ASI, in Ghahigaon police 

outpost. The I/C of the Outpost, had entrusted him the 

responsibility to conduct preliminary investigation, based on the 

FIR of the informant, Sri Ganesh Bharali. On that day itself, he had 

sent the injured persons for medical treatment, took the 

statements of the witnesses at the place of occurrence, and had 

seized one bamboo stick, from the place of occurrence, as per 

seizure list. The accused persons had appeared in the police 

station. They were arrested and were released on bail. The sketch 

map of the place of occurrence was drawn. Ext 7 is the sketch map 

and Ext 7(1) is his signature. He had collected the medical report. 

He had submitted case diary, after completing the preliminary 

investigation, to the I/C Sri Baharul Islam Mazaumdar. Ext 2 is the 

seizure list and Ext 2(4) is his signature. The charge sheet was 

submitted by the I/C.  

24. In his cross examination, he has stated that the ejahar was 

submitted at Ghahigaon OP. GD entry was recorded. He had 

proceeded to the place of occurrence on 07.1.10 at about 

11:30AM. He stated that the mother of Hari Adhikari has a shop at 
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the place of occurrence. There are about 5 shops, in between the 

shops of the informant and the accused. He had taken the 

statements of people near the shops of the informant and of the 

accused. He had taken the statement of Mano Pradhan, but he did 

not take the statement of Man Bhadur Pradhan. He stated that he 

did not take the statements of Pipil Das, Ranumai Das, Keshab 

Nirala. Their shops are nearby. He had taken the statement of the 

informant on 07.1.10, and the FIR was also lodged on 7.1.10. He 

has confirmed that PW1, did not state before him where he had 

sustained injuries. He stated that he had not taken statements of 

Vishnu Das. He denied the suggestion that he did not investigate 

properly, and had lodged false case against the accused persons. 

Appreciation of evidence: 

POINT NO.1: 

25. In order to prove the guilt of the accused u/s 323 of IPC, the 

prosecution has to prove that the accused had voluntarily caused 

hurt to the informant and /or the wife and son of the informant on 

the day of occurrence. 

26. The clear evidence of PW7, The M.O. Dr. H. Kalita, proves that on 

07.1.10,i.e on the day of occurrence, there was injury on the body 

of the informant(PW1), his son, PW3 and his wife, PW4. The injury 

reports, i.e Ext3, 4 and 5, shows that the injured were escorted by 

a police home guard, and the injuries had occurred within 0-8 

hours. In other words, the injuries were fresh. Further, the injury 

reports were addressed to I/C Ghahgaon. All these, leave no room 

for doubt, that the injured were examined in relation to the case, 

as referred to by police.  

27. Furthermore, the prosecution has been able to prove that the 

injury on the body of the informant, Sri Ganesh Bharali, was 
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voluntarily caused by the accused. This is because of following 

reasons: 

28. Firstly, the evidence of PW1, the informant, that on 07.1.10, in the 

morning, when he was opening his shop, near the Klayani temple, 

the accused had beaten him with a bamboo stick, causing injury to 

him, was corroborated by PW2, Sri Nanu Pradhan, who is an eye-

witness and an independent witness. PW2, has clearly, stated that 

when Ganesh Bharali(PW1), was opening his shop, the accused 

ahd assaulted him with a stick. He further stated that he had 

driven out the accused from his shop, when the latter came to 

attack his shop.  

29. There is no room for doubt as to the presence of PW2, near the 

scene of occurrence, to see the incident. In his cross examination, 

he has clearly stated that he has a shop in the vicinity. His shop 

comes first than that of the informant and of the accused. In his 

evidence, PW2 has stated that his shop is situated near to that of 

the informant. Further, the defence did not dispute the fact that 

the shop of PW2 is near to that of the informant. Moreover, in the 

morning at about 8-10AM, shops near any well known temple, do 

open in the early morning. Hence, I find the testimony of PW2, 

creditworthy and confidence inspiring. Further, there is nothing in 

the cross examination of PW1 and PW2, to shake their respective 

testimonies.  

30. The assertion of PW1 was further strengthened by the testimony of 

PW5, Sri Prakash Asti, who was also an eye-witness, and whose 

presence near the place of occurrence, is not doubtful. He also 

stated that at the time of the incident, he was in his shop, and 

when the informant was opening his shop, the accused had 

assaulted him with a lathi. I find, nothing in his cross examination, 

to make his testimony doubtful and unreliable. The defence, has 
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only suggested to his that he had not seen the incident, to which 

he had denied.  

31. PW6, Sri Manoj Chetry has also testified that there was a suffle 

between the accused and the informant, near Kalyani temple. 

Likewise, the evidence of PW1, has been corroborated by PW3, Sri 

Bijoy Bharali , who is the son of PW1, and PW4, Smti Durga 

Bharali, who is his wife. The defence, has only put suggestions to 

them, which were denied by them. There is no inconsistency or 

infirmities in the evidences of PWs.  

32. Secondly, the prosecution has been able to prove the seizure of the 

lathi, which was used by the accused in the assault. PW2, PW5, 

and PW6, who had stated that the lathi was seized , and they had 

put their signatures as seizure witnesses. The I.O. has confirmed 

the seizure of the lathi. The seizure list, shows that the lathi was 

seized on 7.1.10 at about 12:30PM, from the place, in front of 

Kalyani temple, which was lying on the ground, in the presence of 

the witnesses. The defence did not dispute the fact of such a 

seizure, during cross examination of PWs, including of the I.O.  

33. Thus, the above evidences on record, prove, beyond reasonable 

doubt, that the accused, Hari Adhikari  had voluntarily caused hurt 

to the informant,PW1.  None of the PWs, had stated that the co-

accused, Jadab Konwar had committed any offence. There is no 

allegation against the accused, Jadab Konwar. Hence, the guilt of 

the accused, Jadab Konwar is not proved. 

POINT NO.2: 

34. PW1 , the informant, has not stated anything about trespass by the 

accused. There is material on record to show that the accused had 

entered into a building with the intention to commit any offence. 

PW2, has stated that the accused had came running down to his 

shop, but he drove him out. But this was not stated by the 

informant or other eye-witnesses. Hence, I find it hard to rely on 



10 
 

the testimony of PW2, to show that the accused had entered his 

shop.  

35. Hence, the point no.2 is not proved.  

36. Hence, in the light of the above evidence, I find that the 

prosecution has been able to prove the guilt of the accused, Hari 

Adhikari u/s 323 of IPC, beyond reasonable doubt. But, the 

prosecution could not prove the guilt of the accused u/s 448 of 

IPC. 

37. Hence, I convict  the accused Sri Hari Adhikari  u/s 323 of IPC, but 

I acquit him from the charge u/s 448 of IPC. Also, I acquit the 

accused, Sri Jadab Baruah from the charges u/s 323/448 of IPC. As 

such, the accused, Jadab Baruah is set at liberty forthwith. His bail 

bond shall remain in operation till 6 months from today. 

38.  Considering the nature of the offence, the mature age of the 

accused, Sri Hari Adhikari, and the circumstance, in which it was 

committed, I am not inclined to extend the benefit of Probation of 

Offenders Act to the accused. 

39. Heard the accused, Hari Adhikari, on the point of sentence.  

40.  After hearing the convict, Hari Adhikari, on the point of sentence, 

and considering the nature of the case and that fact that the 

informant had sustained simple injury, I am of the considered view 

that, ends of justice will be served, if only fine is imposed on the 

accused. Hence, I sentence the accused to pay a fine of Rs.1000/-( 

Rupees One Thousand) only u/s323 of IPC i/d 30 days of R.I.  

41. The judgment is pronounced in the open court on this 28th of July, 

2015.  The judgment is prepared under my hand and seal of this 

Court  

42.  The case is, accordingly, disposed of. 

                                                                 (K.K. Sharma) 

                                                               S.D.J.M, Gohpur. 
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LIST OF DOCUMENTS EXHIBITED BY THE PROSECUTION: 

 

EXT. 1: FIR 

EXT 2: Seizure list 

Ext3, Ext 4, and Ext5: Medical reports 

Ext 6 : Charge sheet 

Ext 7: Sketch map. 

 

 

 

                                                                      S.D.J.M(M), GOHPUR.                  

 


